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PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Public Services Reform 
(Scotland) Bill. It describes the purpose of each of the subordinate legislation provisions in the 
Bill and outlines the reasons for seeking the proposed powers. This memorandum should be read 
in conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this Memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament. 

BACKGROUND 

3. The overarching purpose of this Bill is to help simplify and improve the landscape of 
Scottish public bodies, to deliver more effective, co-ordinated government.  

OUTLINE OF BILL PROVISIONS 

4. The Bill is structured in the following parts: 

• Part 1 makes provision for the purpose of simplifying public bodies, including the 
transfer and delegation of certain functions, the dissolution of certain bodies and 
provision in relation to the regulation of officers of court; 

• Part 2 enables provision to be made for the purpose of improving the exercise of 
public functions and for removing and reducing burdens resulting from legislation; 

• Part 3 establishes Creative Scotland with functions in relation to the arts and culture 
and industries and other activity the focus of which is the application of creative 
skills; 

• Part 4 establishes Social Care and Social Work Improvement Scotland with scrutiny 
functions in relation to care services and social work services; 

• Part 5 establishes Healthcare Improvement Scotland with scrutiny and other 
functions in relation to services provided under the National Health Service and 
independent health care services; 
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• Part 6 makes provision about the exercise of scrutiny functions by certain bodies, 
including provision in respect of the involvement of users of scrutinised services, co-
operation and joint inspections. It also amends Part 2 of the Public Finance and 
Accountability (Scotland) Act 2000 in relation to audit authorities and audit reports 
and examinations under that Part; 

• Part 7 makes provision in relation to indemnity insurance for charity trustees, and 
other miscellaneous and general provision.  

5. Further information about the Bill’s provisions are contained in the Explanatory Notes 
and Financial Memorandum published separately as SP Bill 26–FM, and in the Policy 
Memorandum published separately as SP Bill 26–PM. 

APPROACH TO USE OF DELEGATED POWERS 

6. The Government has had regard, when deciding where and how provision should be set 
out in subordinate legislation rather than on the face of the Bill, to: 

• the need to strike the right balance between the importance of the issue and providing 
flexibility to respond to changing circumstances; 

• the need to make proper use of valuable Parliamentary time; and 

• the need to anticipate the unexpected, which might otherwise frustrate the purpose of the 
provision in primary legislation approved by the Parliament.  

7. The delegated powers provisions are listed below, with a short explanation of what each 
power allows, why the power has been taken in the Bill and why the selected form of 
Parliamentary procedure has been considered appropriate.  Powers that are referred to here as 
being exercisable by regulations or orders are made by statutory instrument. 

PART 2 – ORDER-MAKING POWERS 

Section 10(1) - Power to make provision to improve the exercise of public functions 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Affirmative  

Provision 

8. Section 10(1) provides that Scottish Ministers may by order make any provision which 
they consider would improve the exercise of public functions, having regard to efficiency, 
effectiveness and economy.  This may include provision modifying, conferring, abolishing, 
transferring, or providing for the delegation of, any function of a person, body or office holder 
listed in schedule 3.  It may also include provision amending the constitution of, or abolishing, a 
person, body or office-holder listed in schedule 3 other than the Scottish Ministers, the Forestry 
Commissioners, a person listed by virtue of section 11(3)(e) or a company (within the meaning 
of the Companies Act 2006.  The power may also be exercised in order to create a person, body 
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or office on which functions are conferred, or to create a person body or office-holder to which 
functions (modified or otherwise) are transferred or may be delegated.  

9. The bodies listed in schedule 3 include the Scottish Ministers, any other office-holder in 
the Scottish Administration, certain Scottish public authorities (as defined by section 126(1) of 
the Scotland Act 1998) with mixed or no reserved functions and cross-border public authorities 
with mixed functions (the Forestry Commissioners).  Subsection (2) defines “public functions” 
to mean the functions of the bodies listed in schedule 3 except to the extent specified.  

10. The power can only be used to improve the exercise of public functions, having regard to 
efficiency, effectiveness, and economy (section 10(1)).  The power is not exercisable in relation 
to local authority functions, except that functions may be transferred or delegated to local 
authorities (including as fire and police authorities) in terms of section 10(4)(c). 

11. Section 12 imposes important preconditions on the use of the power.  Subsections (2)(a) 
and (b) provide that the provisions must be proportionate to policy objectives and must not 
remove any necessary protections. Subsections (2)(c) and (d) also provide that functions that are 
modified and those conferred on bodies listed in schedule 3 (unless transferred without 
substantial modification) must be broadly consistent with the general objects or purpose of the 
body concerned.  Subsection (2)(e) provides that any function conferred on a body created by 
virtue of section 10 must instead be broadly consistent with the general objects or purpose of a 
body (listed in schedule 3) which is abolished or whose functions are modified, or public 
functions that are abolished or modified by that section or otherwise.  

12. Sections 15 to 18 further delimit the use of the power.  The power cannot confer a 
function of legislating except on the Scottish Ministers, the First Minister or Lord Advocate and 
cannot delegate this function (section 15).  The power cannot be used to transfer to other persons 
any function of giving directions, appointing a person to any office or position, or consenting to 
any thing, which is conferred by legislation on Scottish Ministers, the First Minister or the Lord 
Advocate (section 15).  The power cannot be used to impose, vary or abolish any local tax to 
fund local authority expenditure (section 16).  The power cannot impose criminal penalties 
above specified limits (section 17).  The power cannot authorise forcible entry, search or seizure, 
or compel the giving of evidence except where it merely extends an existing power for similar 
purposes or restates an enactment (section 18). 

13. Sections 20 to 23 set out the procedure for making an order under section 10(1). 
Representative interests must have been consulted, including Scottish public authorities and the 
Scottish Law Commission as appropriate.  Any changes made to the proposals as a result of the 
consultation should also be consulted upon.  The outcome of the consultation should be reported 
in the explanatory documents laid before Parliament with the order.  This document must also 
explain why the Scottish Ministers consider that the pre-conditions in section 12 are satisfied and 
explain how the provision made by the order will improve the exercise of public functions. 

Reason for taking the power 

14. The reason for seeking this power is so that public services in Scotland can be delivered 
more efficiently and effectively than at present.  This means in particular that those responsible 
for the delivery of public functions must be much quicker than at present to respond to changing 
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needs and changing circumstances.  In relation to the core functions and responsibilities of 
government, these can be reconfigured quickly and without legislation as happened when the 
current administration reorganised structures and responsibilities within the Scottish 
Government.  But other public functions and responsibilities are sometimes for historical reasons 
enshrined in legislation or established by royal prerogative in the case of chartered bodies.  If 
primary legislation is needed, this makes any change not only dependent on the legislative 
process but also on finding legislative time which may not be possible or may be subject to a 
wait of years. 

15. What the order making power seeks to do is to allow change to be effected timeously in 
response to changing needs and circumstances but subject to meaningful consultation, 
Parliamentary approval and adequate legislative safeguards and assurances.  This is not a new 
idea. Scottish Ministers and office holders can delegate their functions to the private sector by 
order in terms of section 69(2) of the Deregulation and Contracting Out Act 1994. Although 
delegation is not a transfer of functions – and Ministers/office holders retain ultimate 
responsibility for the delivery of the functions – the effect is that, operationally, the discharge of 
functions is taken over by the private sector.  Contracting out on any scale in response to 
changing needs and circumstances would not have been feasible if it had depended in every 
instance on primary legislation.  The same idea is at work in the National Health Service 
(Scotland) Act 1978, which in the wide public service area of health enables Scottish Ministers 
by order to set up and restructure health boards, and allocate functions, subject to meaningful 
consultation with those involved and Parliamentary approval. 

16. Important safeguards are built into the enabling power to ensure private rights are not 
adversely affected and that it is exercised in a proportionate manner.  The overarching 
requirement for any proposed change under this power is for Scottish Ministers to demonstrate 
that it will improve the exercise of public functions having regard to efficiency, effectiveness and 
economy.  Any proposed change using the power must be proportionate to that aim. 

17. Scottish Ministers are also determined that the power will be used  in a focussed manner, 
restricting the exercise of the power to change in the way a clearly identifiable set of functions is 
discharged – not running together miscellaneous changes in different areas.  It is thought that this 
assurance of Scottish Ministers will become a convention. 

Choice of procedure 

18. The power is subject to affirmative procedure to enable Parliament to fully consider and 
decide whether the power is the appropriate and proportionate process through which proposed 
improvements to the exercise of public functions should be considered and progressed.  It also 
enables Parliament to fully consider whether each use of the power is proportionate. 
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Section 11(2) - Power to add or remove an entry in schedule 3 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

19. Section 11(2) allows Scottish Ministers to make an order to add or remove an entry from 
the list of persons, bodies and office-holders in schedule 3.  Subsection (3) defines and limits the 
types of persons, bodies and office-holders who may be added to or removed from the list.   

Reason for taking power 

20. This power is required to enable Scottish Ministers to keep the entries in schedule 3 up-
to-date and to ensure than any other relevant bodies established after the Bill takes effect, or that 
ought to be included, can be added.  It is preferable to have the capacity to do this without the 
need to await a suitable vehicle in primary legislation. 

Choice of procedure 

21. The power is subject to negative procedure because the only effect of adding to the list in 
schedule 3 is to enable an order to be made in relation to that body under section 10(1). 

Section 13(1) - Power to make provision to remove or reduce burdens 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Affirmative 

Provision 

22. Section 13(1) provides that Scottish Ministers may by order make any provision which 
they consider would remove or reduce any burden, or the overall burdens, resulting directly or 
indirectly for any person from any legislation.  Subsection (2) defines “burden” to mean any 
financial cost, administrative inconvenience, obstacle to efficiency, productivity or profitability, 
or any sanction, criminal or otherwise, which affects the carrying out of any lawful activity. 

23. Section 14 sets out important preconditions for making an order under section 13(1). 
These are that: the policy objectives could not be secured by non-legislative means, the effect is 
proportionate to the policy objective, the provision strikes a fair balance between the public 
interest and the interests of anyone adversely affected, it does not remove any necessary 
protection and does not prevent anyone exercising a right or freedom which they could 
reasonably expect to exercise. 

24. Sections 15 to 18 further delimit the use of the power.  The power cannot confer a 
function of legislating except on the Scottish Ministers, the First Minister or Lord Advocate and 
cannot delegate this function (section 15).  The power cannot be used to transfer to other persons 
any function of giving directions, appointing a person to any office or position, or consenting to 

 5  



This document relates to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced in 
the Scottish Parliament on 28 May 2009 

 
 

any thing, which is conferred by legislation on Scottish Ministers, the First Minister or the Lord 
Advocate (section 15).  The power cannot be used to impose, vary or abolish any local tax to 
fund local authority expenditure (section 16). The power cannot impose criminal penalties above 
specified limits (section 17). The power cannot authorise forcible entry, search or seizure, or 
compel the giving of evidence except where it merely extends an existing power for similar 
purposes or restates an enactment (section 18). 

25. Sections 20 to 23 set out the procedure for making an order under section 13(1). 
Representative interests must have been consulted including the Scottish Law Commission as 
appropriate. Any changes made to the proposals as a result of the consultation should also be 
consulted upon. The outcome of the consultation should be reported in the explanatory 
documents laid before Parliament with the order. This document must also explain why the 
Scottish Ministers consider that the pre-conditions in section 14 are satisfied and include, so far 
as is appropriate, an assessment of the extent to which the provision will remove or reduce any 
burden or burdens within the meaning of that section. 

Reason for taking power 

26. Particularly at a time of economic instability, the removal and reduction of unnecessary 
burdens benefits both the public and private sector. The purpose of this second power is to 
remove or reduce unnecessary or inappropriate burdens on the Scottish economy in respect of 
devolved areas which are holding back the efficient operation of the public, private or third 
sectors, economic recovery or longer-term sustainable economic growth, which is at the heart of 
the Government’s Economic Strategy. 

27. The power to reduce or remove burdens, replaces previous provisions in the Deregulation 
and Contracting Out Act 1994 Act.  In updating the power, the provisions largely mirror the 
regime already set out in section 1 of the Legislative and Regulatory Reform Act 2006.  The 
2006 Act provisions already apply in England and Wales and to reserved matters in Scotland.  
The Bill creates a common regime for the removal or reduction of burdens in Scotland across 
both reserved and devolved areas. 

Choice of procedure 

28. The power is subject to affirmative procedure to enable Parliament to fully consider and 
decide whether the power is the appropriate and proportionate process through which the 
proposed alleviation of the specific burdens should be considered and progressed.  It also enables 
Parliament to fully consider whether each use of the power is proportionate and strikes a fair 
balance between the public interest and the interests of any affected persons. 
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PART 4 – SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT 

Section 39 - Power to modify key definitions 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Affirmative 

Provision 

29. Section 39(a) provides that the Scottish Ministers may by order modify section 37(1), 
which lists various care services; or schedule 8, which provides definitions for those listed care 
services.  Section 39(b) provides that Scottish Ministers may modify the definition of the phrase 
“social work services” which is defined in section 38.  It also allows the Scottish Ministers to 
modify the definition of “social work services functions” by adding an entry to, or removing an 
entry from, schedule 9. 

Reason for taking this power 

30. It is considered appropriate to delegate the power to subordinate legislation due to the fast 
changing nature of the care and social work service environment, where different services or 
combinations of services are liable to appear quickly, or cease to be provided as practice or 
social work functions change over time.  It is important that the full care environment and social 
work environment continue to be open to scrutiny, and that the scrutiny regime can adapt quickly 
to changes in practice to ensure protection for service users.  Through the making of orders under 
this provision the regulatory regime can adapt to the changing care and social work environment 
without the need for primary legislation each and every time that environment changes.  

Choice of procedure 
31. It is recognised that these definitions are key to the scope and extent of the Bill, for that 
reason any change to them is thought to merit approval by the Parliament through an order being 
subject to affirmative resolution procedure.  

Section 41(3)(b)(vi) - Power to prescribe persons or groups of persons to whom SCSWIS 
must provide advice when asked 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

32. Section 41(3)(b) provides a list of the persons that SCSWIS must provide information to 
when asked.  Sub-paragraph (vi) provides that the Scottish Ministers may prescribe other persons 
or groups of persons in addition to those already listed.  
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Reason for taking this power 

33. A general principle of SCSWIS is that good practice is identified, promulgated and 
promoted.  This provision in allowing Scottish Ministers to add persons or groups of persons to 
those ones already listed allows this duty to be adapted to both changing circumstances and in 
light of experience as the discharge of this duty by SCSWIS develops. 

Choice of procedure 

34. Orders under this provision will be subject to negative procedure which is appropriate 
due to their administrative nature. 

Section 46(4) - Power to make further provision about the preparation, content and effect 
of reports 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Negative 

Provision 

35. Section 46(4) provides that regulations may be made by the Scottish Ministers to make 
further provision about the preparation content and effect of reports made under section 46.  
These regulations may make provisions requiring the reports to be sent to the Scottish Ministers 
in specified circumstances. 

Reason for taking this power 

36. It is considered appropriate to delegate this power to subordinate legislation to permit 
detailed but easily adaptable provisions to be set out which enable reports to meet the needs of 
service users providers and the scrutiny bodies, it will further permit Scottish Ministers to deal 
quickly with unforeseen circumstances and future needs. 

Choice of procedure 

37. The regulations will be subject to negative procedure.  They will be largely technical in 
nature therefore affirmative procedure is not considered appropriate.  

Section 47 - Power to make further provision for conducting inspections 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Affirmative 

Provision 

38. Section 47(1) provides that regulations may be made by the Scottish Ministers 
concerning inspections carried out under Part 4.  Subsection (2)(a) to (i) provides that regulations 
under subsection (1) may include provisions relating to: 

• the types of inspections, 
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• their timing and frequency, 

• the seizure and removal of materials, 

• who is authorised to carry out an inspection, 

• requiring or facilitating the sharing or production of information (including health 
records), 

• interviews or examinations (including physical and mental examinations of persons), 

• requiring any person to provide explanations of information given, 

• empowering authorised persons to disclose to persons (who have been prescribed in 
the regulations) any information of a type that has also been so prescribed) that the 
authorised person holds due to an inspection, and 

• the creation of offences in order to enforce any provision of the regulations, which 
offences are punishable on summary conviction by a fine not exceeding level 4 on 
the standard scale. 

Reason for taking this power 
39. It is considered appropriate to delegate the power to provide for the detail of inspection to 
subordinate legislation in order to provide for technical and administrative details relating to 
different types of inspection and different services and situations, it is not thought appropriate to 
include such detailed provisions in primary legislation.  Further this delegation provides scope 
that the provisions on inspections may be amended from time to time and quickly to adapt to 
changing services without resorting to primary legislation in each instance.  

Choice of procedure 

40. These regulations will be subject to affirmative procedure. Inspections are one of the key 
tasks carried out by SCSWIS and there is a significant public interest in the way in which such 
inspections are to be carried out. Regulations under this section can be wide ranging in scope and 
may make provision beyond those matters detailed in subsection (2).  This is a wide power 
which enables provisions to be enacted in relation to as yet unforeseen issues which may arise in 
relation to inspections.  Accordingly these regulations are thought to merit approval by the 
Parliament by being subject to affirmative resolution procedure.  

Section 48(2)(a) - Power to prescribe the type and detail of information required in an 
application for registration 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

41. Section 48(2)(a) provides that the Scottish Ministers may by order prescribe what 
information has to be provided and the level of detail required of that information in an 
application under section 48(1).  
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Reason for taking the power 

42. This power has been delegated to allow for a level of detail that would not be appropriate 
for primary legislation, further it provides flexibility to make adjustments to deal with differing 
types of information that may be required of applicants in the future. 

Choice of procedure 

43. Orders under this provision will be subject to negative procedure, they are administrative 
in nature and not considered of sufficient public interest to merit affirmative procedure.  

Section 53(1)(c) – Power to prescribe grounds on which SCSWIS may propose to cancel the 
registration of a care service 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

44. Section 53(1)(c) provides that the Scottish Minister’s may prescribe grounds on which 
SCSWIS may propose to cancel the registration of a care service under Chapter 3 of Part 4. 

Reason for taking the power 

45. While the Bill sets out grounds on which registration may be cancelled by SCSWIS, there 
may be circumstances that cannot be foreseen at this stage that could arise and would merit an 
ability being given to SCSWIS to cancel the registration of a care service.  This power has been 
delegated to provide flexibility for the Scottish Ministers to act quickly to meet changing 
circumstances and provide grounds over and above those set out in the Bill. 

Choice of procedure 
46. Orders under this provision will be subject to negative procedure which is appropriate 
due to their administrative nature 

Section 55(3) - Power to prescribe the manner in which an application under section 55(1) 
must be made and its contents 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

47. Section 55(1) provides that a person providing a service registered under Chapter 3 of 
Part 4 may apply to SCSWIS for a variation or removal of any condition in force in relation to 
their registration or, for cancellation of their registration.  Subsection (3) provides that an 
application under subsection (1) must be made in the manner set out and with such particulars as 
have been prescribed by order made by the Scottish Ministers. 
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Reason for taking the power 

48. This power has been delegated as the administrative detail of the way in which an 
application must be made and the particulars that are required within it, are not appropriate for 
primary legislation.  Furthermore, it provides flexibility to Scottish Ministers so that they can 
adapt the application process and requirements for as yet unforeseen occurrences.  

Choice of procedure 

49. Orders under this provision will be subject to negative procedure as they are 
administrative in nature.  

Section 61(1) - Power to prescribe the maximum fees that may be imposed by SCSWIS and 
the circumstances under which such fees are payable in relation to matters in section 61(2) 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

50. Section 61(1) permits the Scottish Ministers (after consultation) to prescribe the 
maximum fees and the circumstances under which they are or are not to be payable in respect of 
the matters set out in subsection (2)(a) to (d), namely: applications for registration, annual 
continuation of such registration, applications made for variation and removal of conditions in 
force in relation to a registration, and the issuing of new certificates of registration.  

Reason for taking the power 

51. This power has been delegated as the administrative detail which any order under this 
provision will contain would not be suitable for primary legislation.  Furthermore the charges to 
be levied will require regular updates to keep pace with variations in inflation or different costs 
encountered by SCSWIS in the carrying out of its functions.  In addition it provides flexibility to 
the Scottish Ministers to enable them to update the circumstances where payments are or are not 
required.  

Choice of procedure 

52. An order under this provision will be subject to negative procedure, this procedure is 
appropriate due to the administrative nature of the orders.  The order will be subject to statutory 
consultation to ensure the views of those directly affected by the order are considered by 
Ministers.  To use affirmative procedure for regulations of this nature is not considered an 
appropriate use of Parliamentary time. 
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Section 62(1) - Power to make regulations relating to the registration of care services 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Negative 

Provision 

53. Section 62 provides at subsections (1)(a) to (e) respectively that the Scottish Ministers 
may make regulations:  

• about the keeping of registers by SCSWIS, 

• about registration under Chapters 3 and 4 (which can include provisions on the 
making of an application for registration, the content of a certificate of registration 
and the categories of applicant who cannot competently make certain applications), 

• requiring SCSWIS to secure any person access to, a copy of, an entry in or an extract 
from a register kept by SCSWIS, on such conditions, in such circumstances and 
subject to such fees as specified, 

• excepting specified parts of a register kept by SCSWIS from any requirement made 
in regulations under the point directly above, and 

• conferring additional functions on SCSWIS in relation to registration under Part 4.  

54. Subsection (2) provides that the regulations may specify circumstances where the fees set 
out under subsection (1)(c) are not to be payable. This section also clarifies that in any event 
SCSWIS may provide a copy or an extract from the register free of charge where they consider it 
appropriate. 

Reason for taking the power 

55. This power has been delegated to allow the Scottish Ministers to make further provisions 
relating to registration of care services and the registers in which such registrations are recorded.  
It is largely to permit further administrative provisions relating to these matters to be set out in 
sufficient detail, such detail would not be appropriate for primary legislation.  The power 
provides flexibility to Ministers with regard to the ability of persons to access a register kept by 
SCSWIS and with regard to the fees to be charged for such access, it is likely that such fees may 
require to be changed on a regular basis, as such it is more appropriate that they be set through 
secondary legislation. 

Choice of procedure 

56. These regulations are subject to negative procedure.  This procedure is appropriate given 
the administrative nature of these regulations and the probability of the power being used 
regularly in order to set fees at a fair level. 
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Section 63 - Power to make regulations to impose requirements in relation to care services 
as appropriate for the purposes of Part 4 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Affirmative 

Provision 

57. Section 63 allows the Scottish Ministers to make regulations that impose requirements for 
the purposes of Part 4 that the Scottish Ministers think appropriate.  These regulations may make 
it an offence (liable on summary conviction to a fine not exceeding level 5 on the standard scale) 
to contravene or fail to comply with specified provisions within the regulations, or a condition of 
registration.  However if the regulations are to contain provisions that create a criminal offence 
the Scottish Ministers must consult such persons as they consider appropriate prior to making 
them. 

Reason for taking the power 

58. This power has been delegated to allow Scottish Ministers to make further provisions 
relating to care services, but limited to those they consider appropriate for the purposes of Part 4.  
This will allow Ministers to provide for matters not yet foreseen, both in the development of the 
regulation and scrutiny of care services and to ensure that the aim of Part 4 is achieved.  The 
power that has been delegated recognises that the Scottish Ministers may require to create 
criminal offences in relation to the operation of Part 4 and the registration of service providers 
under it. 

Choice of procedure 
59. These regulations are subject to affirmative procedure.  They are limited in their scope in 
that they attach only to care services and are only to be made if appropriate for the purposes of 
Part 4.  However they do provide for the creation of criminal offences which may be subject to a 
fine at up to and including level 5 on the standard scale, and while the Scottish Ministers are 
required (prior to making such regulations) to consult such persons or groups of persons as they 
consider appropriate, it is thought that they require to be subject to affirmative procedure.  

Section 68(2) - Power to prescribe the manner in which an application under section 68(1) 
must be made and its contents 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

60. Section 68(2) provides that the Scottish Ministers may by order prescribe what 
information has to be provided and the level of detail required of that information in an 
application under subsection (1).  Subsection (1) provides that a local authority which seeks to 
provide an adoption service mentioned in paragraph 8(1)(a) of schedule 8, a fostering service 
mentioned in paragraphs 9(a) or (c) of that schedule, or any other care services which the 
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authority determines it must provide in order to fulfil a statutory duty, must make an application 
to SCSWIS for registration of the service. 

Reason for taking the power 

61. This power has been delegated to allow for a level of detail that would not be appropriate 
for primary legislation, further it provides flexibility to make adjustments to deal with differing 
types of information that may be required of applicants in the future. 

Choice of procedure 

62. Orders under this provision will be subject to negative procedure as they are 
administrative in nature.  

Section 71(2) - Power to prescribe the manner in which an application under section 71(1) 
must be made and its contents 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

63. Section 71(1) provides that a person providing a service registered under Chapter 4 of 
Part 4 may apply to SCSWIS for a variation or removal of any condition in force in relation to 
their registration.  Subsection (2) provides that such an application under subsection (1) must be 
made in the manner set out and with such information as have been prescribed by order made by 
the Scottish Ministers. 

Reason for taking the power 

64. This power has been delegated as the administrative detail of the way in which an 
application must be made and the information required within it, are not appropriate for primary 
legislation.  Furthermore it provides flexibility to Scottish Ministers so that they can adapt the 
application process and requirements for as yet unforeseen occurrences.  

Choice of procedure 

65. Orders under this provision will be subject to negative procedure, they are administrative 
in nature and are not thought to be of sufficient public interest to merit affirmative procedure. 
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Section 76(5)(c) - Power to prescribe an Act and thereby add the requirements or 
conditions contained in that Act to the list of relevant requirements 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

66. Section 76(5)(c) allows the Scottish Ministers to add to the list of relevant requirements 
listed in section 76(5).  It achieves this by allowing the requirements and conditions contained in 
another Act to be added to that list by virtue of an order by the Scottish Ministers prescribing 
that other Act.  

Reason for taking this power 

67. By taking this power the Scottish Ministers will be able to incorporate requirements and 
conditions on the provisions of care services which are contained in other acts, without having to 
specifically re-enact them in another piece of primary legislation.  This power has been delegated 
to the Scottish Ministers to enable them to require further information in light of experience, as 
reporting on care services develops. 

Choice of procedure 

68. Orders under this provision will be subject to negative procedure which is appropriate 
given, they are administrative in nature and will be contained to prescribing Acts that contain 
additional matters that must be reported to Scottish Ministers in respect of care services. 

Section 76(6) - Power to prescribe matters in relation to a care service registered under 
Chapter 4 of Part 4, upon which SCSWIS must report and provide information to the 
Scottish Ministers 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

69. Section 76(6) provides that the Scottish Ministers may prescribe that SCSWIS must 
report and provide information to them on matters in relation to a care service registered under 
Chapter 4 of Part 4, in addition to the SCSWIS duty to report contained in section 76(1) to (5). 

Reason for taking this power 

70. This power has been delegated to the Scottish Ministers to enable them to require further 
information to be provided in reports.  It is prudent to allow for such a power as reporting 
requirements may change over time and will benefit from the experience of SCSWIS as 
reporting on care services develops.  
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Choice of procedure  

71. Orders under this provision will be subject to negative procedure which is appropriate 
given that they are administrative in nature and will be contained to prescribing what additional 
matters must be reported to Scottish Ministers in respect of care services.  

PART FIVE – HEALTH CARE SCRUTINY AND IMPROVEMENT 

72. Section 90 inserts several sections into the National Health Service (Scotland) Act 1978 
(the “1978 Act”).  The numbers here refer to the sections as they will appear in the 1978 Act. 

Section 10C(3)(e)(vi) - Power to prescribe persons to whom advice may be given 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

73. Section 10C(3)(e) places HIS under a duty to provide advice in relation to the health 
service to certain persons including persons who provide health services, the users of such 
services or the carers of users of such services. Sub-paragraph (vi) allows Scottish Ministers to 
prescribe such persons or groups of persons to whom HIS may be placed under a duty to provide 
advice.  

Reason for taking power 

74. This power gives the Scottish Ministers the ability to prescribe by regulations other 
persons or groups of persons to whom such advice may be given.  It is considered appropriate to 
delegate the power to add to a list in such a way as this is an administrative matter more clearly 
suited to subordinate legislation.  

Choice of procedure 

75. Any regulations will be subject to negative procedure.  They are administrative in nature 
and will have a limited effect of enabling Ministers to require that additional persons be given 
advice by HIS.  Accordingly negative procedure is considered to be appropriate.  

Section 10D(1) - Power to delegate functions 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative 

Provision 

76. Section 10D(1) provides that Scottish Ministers may by order delegate to Healthcare 
Improvement Scotland (HIS) such of their functions relating to the health service as they 
consider appropriate. 
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Reason for taking power 

77. At present, section 2 of the 1978 Act provides for Scottish Ministers to constitute special 
health boards for the purposes of exercising such functions relating to the health service as the 
Scottish Ministers may so determine.  NHS Quality Improvement Scotland is a special health 
board but, as a result of the Bill, will be abolished and its functions transferred to HIS.  As a 
result, it is necessary to ensure that the existing power of Scottish Ministers, to delegate to NHS 
QIS as a special health board such functions of the health service as they may so determine, is 
transferred to HIS to ensure that there is no hiatus in the way the health service can be run and to 
facilitate quick changes that are often necessary to respond to health issues.  

Choice of procedure 

78. The reasons for making any order under this power subject to negative procedure reflect 
the fact that these provisions are akin to those provisions in the 1978 Act, which create special 
health boards and under which Scottish Ministers can delegate functions relating to the health 
service, which are all subject to negative procedure.  Any order made under this power is 
essentially a matter of administration whereby the Scottish Ministers are determining how best 
their existing functions can be carried out and whether it would be appropriate for HIS to 
undertake some additional functions.  The main functions of HIS are clearly set out in the Bill.  
Given the existing procedure for similar provisions in the 1978 Act, which this Bill is amending, 
it is not considered appropriate to use a different procedure.  

Section 10E(1)(e)(vi) - Power to prescribe persons to whom advice may be given 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

79. Sections 10E(1)(e) places HIS under a duty to provide advice in relation to independent 
health care services to certain persons including persons who provide independent health care 
services, the users of such services or the carers of users of such services.  Sub-paragraph (vi) 
allows Scottish Ministers to prescribe such persons or groups of persons to whom HIS may be 
placed under a duty to provide advice.  

Reason for taking power 

80. This power gives the Scottish Ministers the ability to prescribe by regulations other 
persons or groups of persons to whom such advice may be given.  It is considered appropriate to 
delegate the power to add to a list in such a way as this is an administrative matter more clearly 
suited to subordinate legislation.  

Choice of procedure 

81. Any regulations will be subject to negative procedure.  They are administrative in nature 
and will have a limited effect of enabling Ministers to require that additional persons be given 
advice by HIS.  Accordingly negative procedure is considered to be appropriate.  
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Section 10G - Power to modify definitions 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Affirmative 

Provision 

82. Section 10G provides that Scottish Ministers may by order modify the independent health 
care functions of HIS by amending, removing or adding to those functions or by modifying the 
definition of independent health care service in section 10F.  

Reason for taking this power 

83. This power will enable Scottish Ministers to modify HIS’s functions in relation to 
independent health care services and to modify what is included with such services in line with 
the changing nature of health care.  Different services or combinations of services are liable to 
appear quickly or the nature of the services provided may change.  It is important that the health 
scrutiny regime can adapt quickly to changes and through the making of orders under this 
provision HIS can adapt to the health care environment without the need for primary legislation 
every time that environment changes.  

Choice of procedure 

84. It is recognised however that modifications made under this power are kept to the scope 
and extent of the Bill and therefore any change to them merits approval by Parliament through an 
order being subject to affirmative resolution procedure.  

Section 10M(4) - Power to make regulations to make further provision about the 
preparation, content and effect of reports  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

85. Section 10M(4) provides that regulations may be made by the Scottish Ministers to make 
further provision about the preparation, content and effect of reports made under section 10M(1) 
on matters inspected under sections 10I, 10J and 10L, relating to inspections of health services 
and independent health care services.  These regulations may also include provision requiring 
copies of reports to be sent to Scottish Ministers in specified circumstances.  

Reason for taking this power 

86. It is considered appropriate to delegate this power to subordinate legislation to permit 
detailed but easily adaptable provisions to be set out which enable reports to meet the needs of 
service users, providers and scrutiny bodies.  It will also permit Scottish Ministers to deal 
quickly with unforeseen circumstances and future needs.  
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Choice of procedure 

87. The regulations will be subject to negative procedure.  They will be largely technical in 
nature and relate to procedural matters surrounding the preparation and provision of reports and 
accordingly affirmative procedure is not considered appropriate.  

Section 10N(1) - Power to make regulations to make further provisions for conducting 
inspections 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Affirmative 

Provision 

88. Section 10N(1) provides that regulations may be made by the Scottish Ministers 
concerning inspections carried out under sections 10I, 10J and 10L. Subsection (2) provides that 
the power may be used to make different provision for different inspections and subsection (3) 
provides that the regulations may include provisions relating to: 

• the types of inspections, 

• their timing and frequency, 

• the seizure and removal of materials, 

• who may be authorised to carry out an inspection, 

• requiring or facilitating the sharing or production of information, 

• interviews or examinations, 

• requiring any person to provide explanations of information given, 

• empowering disclosure of prescribed information, and 

• creation of offences. 

Reason for taking this power 

89. It is considered appropriate to delegate the power to provide for the detail of inspection to 
subordinate legislation in order to provide for technical and administrative details relating to 
different types of inspections and different services and situations.  It is not considered 
appropriate to include such detailed provisions in primary legislation. Further, this delegation 
provides scope for the provisions on inspections to be amended from time to time , for lessons to 
be learnt and put into practice and adaptations made to changing services without having to wait 
for a suitable primary legislative vehicle.  

Choice of procedure 
90. These regulations will be subject to affirmative procedure.  Inspections are one of the key 
tasks carried out by HIS and there is significant interest in the way such inspections are to be 
undertaken.  It is therefore appropriate that the regulations be subject to affirmative resolution 
procedure.  
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Section 10O(2)(a) - Power to prescribe information required for registration of 
independent health care services 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

91. Section 10O(2)(a) provides that the Scottish Ministers may prescribe what information 
has to be provided and the level of detail required of that information in an application for 
registration of independent health care services under section 10O(1). 

Reason for taking the power  

92. This power has been delegated to allow for a level of detail that would not be appropriate 
for primary legislation, further it provides flexibility to make adjustments to deal with differing 
types of information that may be required of applicants in the future.  

Choice of procedure 

93. Regulations made under this provision will be subject to negative procedure.  They are 
administrative in nature and the use of affirmative procedure would not be an appropriate use of 
Parliamentary time.  

Section 10R(1)(c) - Power to prescribe grounds upon which HIS may cancel the 
registration of an independent health care service 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

94. Section 10R(1)(c) provides that Scottish Ministers may prescribe other grounds on which 
HIS may propose to cancel the registration of a care service under Part 1 of the 1978 Act.  

Reason for taking the power  

95. While the Bill sets out grounds on which registration may be cancelled by HIS it is 
recognised that there may be circumstances that cannot be foreseen at this stage that could arise.  
Therefore it is appropriate that changing circumstances be accounted for by changes in 
legislation. 

Choice of procedure 

96. Regulations under this provision will be subject to negative procedure.  It is anticipated 
that changes made will be administrative in nature and affirmative procedure would not be an 
appropriate use of parliamentary time.  
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Section 10T(3) - Power to prescribe the manner in which an application to remove 
conditions attached to a registration may be made 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

97. Section 10T(1) provides that a person providing a registered independent health care 
service may apply to HIS for a variation or removal of any condition in force in relation to their 
registration or cancellation of their registration.  The provisions of section 10T(3) provide that 
such an application must be made as prescribed by Scottish Ministers.  

Reason for taking the power 

98. This power is delegated as the administrative detail of the way in which an application 
must be made, and the particulars required within it are not appropriate for primary legislation.  
It also allows for the application process to adapt as the registration of independent health care 
services develop. 

Choice of procedure 

99. Regulations made under this provision will be subject to negative procedure given their 
administrative nature.  

Section 10Z(1) - Power to prescribe fees for registration  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

100. This section provides for Scottish Ministers to prescribe the maximum fees payable in 
connection with registering an independent health care service, and circumstances in which fees 
may not be paid.  

Reason for taking power 

101. It is considered more appropriate that the maximum level of fees payable in respect of the 
matters listed in subsection 2 of section 10Z be delegated to subordinate legislation.  These are 
essentially administrative matters that may require amendment from time to time and it would 
not be an effective use of Parliamentary time to require that primary legislation be brought 
forward to make such changes.  Furthermore, charges to be levied will require regular updates to 
keep pace with variations in inflation for example, therefore a flexible approach to amending the 
legislation is essential. 
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Choice of procedure 

102. These regulations will be subject to negative procedure which provides the appropriate 
level of parliamentary scrutiny given the limited nature of the enabling power, which provides 
only the power to set a maximum limits of fees and circumstances in which fees need not be 
paid.  

Section 10Z1 - Power to make regulations about registers and registration 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

103. Section 10Z1(1)(a) to (e) provides that Scottish Ministers may make regulations about: 

• the keeping of registers by HIS, 

• registration under section 10O, 

• requiring HIS to secure any persons access to a copy of, an entry in or an extract 
from a register kept by HIS on such conditions and in such circumstances and subject 
to such fees as specified, 

• excepting specified parts of a register kept by HIS from any requirement made in 
regulations from the above point, and 

• conferring additional functions on HIS in relation to registration under section 10O. 

104. Subsection (2) provides that the regulations may specify circumstances where the fees set 
out under subsection (1)(c) are not to be payable.  It also provides that HIS may provide a copy 
or an extract from the register free of charge where they consider it appropriate.  

Reason for taking the power 

105. This power has been delegated to allow the Scottish Ministers to make further provisions 
relating to registration of independent health care services and the registers in which such 
registration is recorded.  It is largely to permit further administrative provision relating to these 
matters to be set out in sufficient detail.  This level of detail is not appropriate for primary 
legislation.  Furthermore, the regulations will be concerned with matters such as the setting of 
fees and as such matters may need to be revisited, it is more appropriate that they be dealt with 
through secondary legislation.  

Choice of procedure 

106. These regulations are subject to negative procedure which is appropriate given their 
administrative nature.  
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Section 10Z2 - Provision to make regulations relating to independent health care services  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Affirmative 

Provision 
107. Section 10Z2 allows the Scottish Ministers to make regulations that impose requirements 
for the purposes of Part 1 of the 1978 Act, relating to independent healthcare services.  In 
particular this power allows for regulations to make it an offence (liable on summary conviction 
to a fine not exceeding level 5 on the standard scale) to contravene or fail to comply with 
specified provisions within the regulations, or a condition of registration.  However if regulations 
are to contain provisions creating a criminal offence, the Scottish Ministers must consult such 
persons as they consider appropriate prior to making them.  

Reason for taking the power 

108. This power has been delegated to allow Scottish Ministers to make further provision 
relating to independent health care services.  It is anticipated regulations made under this power 
will cover the normal day to day administrative matters required to run a service effectively such 
as provision in relation to management, premises, staffing etc but limited to those matters 
considered appropriate for the purposes of Part 1 of the 1978 Act.  

Choice of procedure 

109. These regulations are subject to affirmative procedure.  They are limited in their scope as 
they attach only to independent health care services and are only to be made if appropriate for 
Part 1 of the 1978 Act.  However, they do provide for the creation of criminal offences which 
may be subject to a fine at up to and including level 5 on the standard scale and, while the 
Scottish Ministers are required (prior to making such regulations) to consult such persons or 
groups of persons as they consider appropriate, it is thought that they require to be subject to 
affirmative procedure. 

PART 6 – SCRUTINY 

Section 92(5) - Power to modify the list of bodies in schedule 13 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

110. Section 92(5) enables Scottish Ministers to modify the list in schedule 13 by adding or 
removing a person, body or office-holder which has scrutiny functions. 
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Reason for taking power 

111. This power is required to enable Scottish Ministers to keep the entries in schedule 13 up-
to-date and to ensure than any other scrutiny bodies established after the Bill takes effect, or that 
ought to be included, can be added. It is preferable to have the capacity to do this without the 
need to await a suitable vehicle in primary legislation. 

Choice of procedure 

112. The power is subject to negative procedure because adding a person, body of office-
holder to schedule 13 does not impose any new function but merely a duty to make arrangements 
to improve user focus in exercise of their existing scrutiny functions, and a corollary duty to have 
regard to relevant guidance provided by the Scottish Ministers. 

Section 94(3) - Power to modify the list of bodies in schedule 14  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

113. Section 94(3) enables Scottish Ministers to modify the list in schedule 14 by adding or 
removing a person, body or office-holder which has scrutiny functions in relation to local 
authorities (or public services provided by them or on their behalf), social services or health 
services. 

Reason for taking power 

114. This power is required to enable Scottish Ministers to keep the entries in schedule 14 up-
to-date and to ensure than any other relevant scrutiny bodies established after the Bill takes 
effect, or that ought to be included, can be added.  It is preferable to have the capacity to do this 
without the need to await a suitable vehicle in primary legislation. 

Choice of procedure 

115. The power is subject to negative procedure because adding a person, body of office-
holder to schedule 14 does not impose any new function but merely a duty to co-operate and co-
ordinate activity with each other, and where appropriate the Scottish Ministers, with a view to 
improving the exercise of their existing scrutiny functions, and a corollary duty to comply with 
relevant directions and to have regard to guidance provided by the Scottish Ministers. 
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Section 95(9) - Power to modify the list of bodies in section 95(6) 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Affirmative 

Provision 

116. Section 95(9) gives the Scottish Ministers the power to add an entry to or remove an 
entry from the list of bodies which may be required by the Scottish Ministers to undertake a joint 
inspection in relation to children’s services, such other services as the Scottish Ministers may 
specify in respect of which such persons or bodies have inspection functions, or both.  

Reason for taking this power 

117. This power will enable Scottish Ministers to extend or narrow the scope of joint 
inspections as may be required.  This is necessary in the changing scrutiny landscape where new 
bodies may be created or existing bodies dissolved and will allow Ministers to react to changes 
and ensure joint inspections can be carried out effectively without the need to wait for a suitable 
primary legislative vehicle. 

Choice of procedure 

118. It is recognised that modifications made under this power are central to the scope and 
extent of the joint inspections provisions and therefore it is appropriate that Parliament has the 
opportunity for detailed scrutiny and any change made under this power merits the consideration 
affirmative procedure affords.  

Section 97(1) - Power to make regulations relating to joint inspections 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Affirmative 

Provision 

119. This section gives the Scottish Ministers the power to make regulations relating to joint 
inspections and, in particular, regulations relating to: 

• the seizure and removal of anything found during a joint inspections, 

• persons authorised to carry out joint inspections, 

• requiring/ facilitating the sharing or production of joint inspections, 

• interviews and examinations, 

• explanations of information, 

• disclosure of prescribed information, 

• reports, and 

• creation of offences. 
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Reason for taking power 

120. This power is required to allow Scottish Ministers to provide those conducting 
inspections with sufficient powers to enable them to do so.  It is considered that these powers 
should be set out in subordinate legislation as the exact detail of the powers required is more 
appropriately contained in subordinate legislation.  The conduct of joint inspections will inform 
the detail of the powers required and the powers will be refined as inspections proceed.  It is 
preferable to have the capacity to do this without the need to await a suitable vehicle in primary 
legislation. 

Choice of procedure 

121. Regulations under section 97 may make provisions beyond those matters detailed in 
subsection (2).  Given the wide ranging nature of the powers contained in this section, and the 
fact that joint inspections carry significant public interest it is appropriate that they are subject to 
Parliamentary scrutiny therefore affirmative procedure will be used for these regulations.  

PART 7 – MISCELLANEOUS AND GENERAL 

Section 101 - Power to make ancillary provision  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative / Affirmative 

Provision 

122. This section enables Scottish Ministers to make such consequential, supplemental, 
incidental, transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes of, or in consequence of, or for the purposes of giving full effect to, any provision 
of this Act. 

Reason for taking power 

123. To enable Scottish Ministers to adequately give effect to the provisions in this Bill. 

Choice of procedure 

124. An order made under this section which contains a provision which adds to, omits or 
replaces any part an Act is subject to the affirmative procedure. Any other order made under this 
section is subject to the negative procedure.  These procedures are typical for ancillary powers. 
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Section 103(3) - Power to commence provisions  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: None  

Provision 

125. Section 103(3) enables Scottish Ministers to appoint days on which the provisions in the 
Bill come into force (other sections 101, 102 and 103 which come into force on Royal Assent).  

Reason for taking power 

126. To enable Scottish Ministers to appropriately commence the provisions in the Bill. 

Choice of procedure 

127. The power is subject to no procedure and is typical for commencement powers. 

Schedule 2, paragraph 2 - Power for the Court of Session (1) to regulate the conduct of 
officers of court in exercising their extra-judicial functions and (2) to prescribe the 
procedure in relation to appeals under section 82 of the Debtors (Scotland) Act 1987 

Power conferred on:  Court of Session 
Power exercisable by: Act of Sederunt 
Parliamentary procedure: None 

Provision 

128. Paragraph 2 inserts two additional powers into section 75(1) of the Debtors (Scotland) 
Act 1987 (“the 1987 Act”), allowing the Court of Session, by Act of Sederunt, firstly to regulate 
the conduct of officers of court in relation to the exercise of their extra-official functions and 
secondly to prescribe the procedure in relation to appeals made to the Inner House of the Court 
of Session under section 82 of the 1987 Act. 

129. Paragraph 2 also extends the Court of Session’s existing powers to make provision about 
the accounts and finances of officers of court and to make supplementary provision where it 
considers appropriate, as opposed to necessary and proper. 

Reason for taking power 

130. Section 56(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (“the 2007 Act”), 
which is not in force and will be repealed by the Bill, gives the Scottish Civil Enforcement 
Commission (“the Commission”) the authority to set out a code of practice in relation to 
informal debt collection.  It was previously deemed inappropriate for such provision, which is of 
a procedural nature, to be made in primary legislation.  The Court of Session has existing powers 
to regulate officers of court in relation to their official functions under section 75(1) of the 1987 
Act.  For these reasons and in the absence of the Commission, the Government considers that 
this power should be bestowed upon the Court of Session. 
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131. The remit for appeals to the Inner House of the Court of Session under section 82 of the 
1987 Act will be extended by the Bill to include appeals against decisions to grant or refuse a 
commission as a messenger-at-arms and orders made under new disciplinary powers introduced 
into section 80 of the 1987 Act by the Bill.  The Court of Session may by Act of Sederunt 
regulate its own procedure.  The Government therefore considers that it is appropriate to give the 
Court power to prescribe procedure in relation to such appeals. 

132. Section 61(4)(d)(i) and (e) of the 2007 Act, which is not in force and will be repealed by 
the Bill, gives the Commission the power to make rules “about the accounts and finances of 
officers [of court], including the keeping and auditing of officers’ accounts” and to regulate 
“other matters in relation to officers that the Commission considers appropriate”.  It was 
previously deemed inappropriate for such provision, which is of a procedural nature, to be made 
primary legislation.  For the same reason, the Government considers that these powers are 
necessary.  

Choice of procedure 

133. Rules made under these powers are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt 
and not subject to any Parliamentary procedure. 

Schedule 2, paragraph 15(1)(b) - Power to require an officer of court to provide such 
information as the professional association reasonably considers necessary 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Negative 

Provision 

134. Section 63(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (“the 2007 Act”) 
provides that the Scottish Ministers by regulations must designate a professional association for 
officers of court, and may make provision in relation to the functions, constitution and 
procedures of that association.  Paragraph 15(1)(b) of Schedule 2 to the Bill introduces a power 
to make provision within those Regulations requiring officers of court to provide such 
information as the professional association reasonably considers necessary. 

Reason for taking power 

135. Under section 51(4) of the 2007 Act, which is not in force and will be repealed by the 
Bill, the Commission would have had the authority to request information from officers of court 
when preparing its annual report.  Under section 51, as amended by the Bill, the Advisory 
Council on Messengers-at-arms and Sheriff Officers will prepare the annual report previously 
envisaged of the Commission.  Accordingly, the Government considers that the Scottish 
Ministers, in the absence of the Commission, should have the power when making provision in 
relation to the professional association to ensure that officers of court provide information as and 
when it is necessary. 
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Choice of procedure 

136. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an 
appropriate balance between, on the one hand, expedition and convenience and, on the other 
hand, the need for scrutiny for provisions of this nature. 

Schedule 5, paragraph 2(2) – Power to vary the number of members of Creative Scotland  

Power conferred on:  Scottish Ministers  
Power exercisable:  Order 
Parliamentary procedure: Negative 

Provision 

137. Paragraph 2(2) of schedule 5 provides the Scottish Ministers with power by order to vary 
the minimum or maximum number of members of Creative Scotland set out in paragraph 2(1)(b) 
of schedule 5.  

Reason for taking power  

138. The provision provides flexibility to vary the size of Creative Scotland should the 
situation arise where the work of Creative Scotland would benefit from increasing or decreasing 
its size.  At present it is felt that a Creative Scotland membership of between 8 and 14 members, 
plus a chairperson, would be sufficient to enable Creative Scotland to discharge its business 
effectively.  However, circumstances could change and it is felt that this matter is of a character 
which requires a flexible approach without using up Parliamentary time unnecessarily.  

Choice of procedure 

139. Negative procedure has been chosen in this case as the power only allows for alteration of 
the number of Creative Scotland members without changing the structure or functions of 
Creative Scotland, as agreed by the Parliament, in any way. 

Schedule 7, paragraph 2(2) – Power to vary the number of members of SCSWIS 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative 

Provision 

140. Paragraph 2(2) allows the Scottish Ministers to make an amendment to the number of 
members referred to in paragraph 2(1)(d).  Paragraph 2(1)(d) contains the minimum and 
maximum number of members of SCSWIS that can be appointed (in addition to those that are to 
be appointed under paragraph (2)(1)(a) to (c)). 
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Reason for taking this power 

141. This power has been delegated to allow the Scottish Ministers to ensure that there are 
sufficient members of SCSWIS to enable it to carry out it’s obligations and functions, the scope 
of which or the practical delivery of which may require a greater or fewer number of members to 
be appointed from time to time.  By providing for this power to be delegated it will allow 
SCSWIS the flexibility it needs in order to meet its obligations when required. 

Choice of procedure 

142. Orders under this provision will be subject to negative procedure as they are 
administrative in nature.  

Schedule 8, paragraphs 1, 2(c), 3, 4, 5(1), 11, 12(1), 13 and 19 - Power to except a care 
service  

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Affirmative 

Provisions 

143. Paragraphs 1 to 5, 11 to 13 and 19 set out the definitions of the care services named in 
section 37(1)(b) to (e) and (j) to (m).  The provisions at paragraphs 1(2)(a), 2(c), 3, 4, 5(1), 11, 
12(1), 13 and 19 provide that the Scottish Minister may except a service from the definition of 
the service to which those paragraphs relate by regulations. 

Reason for taking these powers 

144. It is considered appropriate to delegate this power in order to allow the Scottish Ministers 
to ensure that the services that are currently encompassed by the definitions are appropriately 
placed, it may be that certain services require to be exempted from these definitions in order to 
allow for bespoke provisions to be in relation to them by SCSWIS or merely due to the fact that 
they are no longer provided given advances in care practice.  By delegating these powers it 
permits SCSWIS flexibility and an ability to discharge its functions in accordance with current 
care landscape at the time rather than await primary legislation to bring about necessary changes.  
It is not thought necessary to delegate powers to Scottish Ministers with regard to the excepting 
of services from those set out in paragraphs 6 to 9 of schedule 8.  Paragraph 6 is very wide in 
scope and is seen as providing sufficient flexibility to SCSWIS in the discharge of its functions 
whereas paragraphs 7 to 9 are based upon statutory definitions set out in other enactments, which 
we do not as a matter of policy wish to provide different meanings for in different enactments. 

Choice of procedure  

145. Regulations under these provisions are subject to affirmative procedure.  The meaning of 
the different care services is fundamental to the remit of SCSWIS and it is therefore appropriate 
that the higher level of scrutiny afforded by affirmative procedure is given to any regulations 
made under this provision. 
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Schedule 11, paragraph 2(2) - Power to vary the number of members of HIS 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative 

Provision 

146. Paragraph 2(2) allows the Scottish Ministers to make an amendment to the number of 
members referred to in paragraph 2(1)(c).  That paragraph contains the minimum and maximum 
number of members of HIS that can be appointed (in addition to those appointed under 
paragraph (2)(1)(a) and (b)). 

Reason for taking this power 

147. This power has been delegated to allow the Scottish Ministers to ensure that there are 
sufficient members of HIS to enable it to carry out its obligations and functions, the scope of 
which or the practical delivery of which may require greater or fewer number of members to be 
appointed from time to time.  

Choice of procedure 

148. Orders under this provision will be subject to negative procedure, given the 
administrative nature of the matter.  
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